
 

 

PARTICIPATION AGREEMENT 
This Participation Agreement (the “Agreement”) is entered into as of ____________________, 20______
  (the “Effective Date”) by and between the entity described on the signature page of this 
Agreement (the “Participating Employer”) and Western Growers Assurance Trust doing business as 
Western Growers Health, a self-insured, non-profit Multiple Employer Welfare Arrangement whose 
headquarters is located at 6501 Irvine Center Drive, Suite 100 Irvine, CA 92618 (the “Trust”), (collectively 
referred to as the “Parties” and each individually as a “Party”). Western Growers Association (“Western 
Growers” or “WGA”) is a party to this Agreement solely with respect to Section 1.15. 
 

RECITALS 
WHEREAS, the Trust is a Multiple Employer Welfare Arrangement (“MEWA”) sponsored by Western 
Growers Association (“Western Growers” or “WGA”), an Ag trade association. The Trust provides self-
insured group health benefits coverage to Western Growers’ members that have elected to participate in 
the Trust. The Trust does not sell policies of insurance and the Trust is not acting as, nor deemed to be, an 
insurance company. 
 
WHEREAS, the Trust complies with the employee welfare benefit plan criteria established under the 
Employee Retirement Income Security Act of 1974 (“ERISA,” 29 USCS 1001 et seq.) and was created to 
provide benefits to employees of its Participating Employers. The Trust’s employee welfare benefit plans 
comply with the Patient Protection and Affordable Care Act, as amended by the Health Care and 
Education Reconciliation Act of 2010 (“PPACA”). 
 
WHEREAS, an employer’s participation in the Trust is contingent upon active membership in WGA. 
Participating Employers are bound by this Agreement, the Trust Plan Document (the “Plan”), Restated 
Declaration of Trust and its amendments (“Declaration of Trust”), and the Group Benefit Application 
(“GBA”). Participating Employers are subject to reporting and disclosure requirements of ERISA and 
PPACA. 
 
WHEREAS, the Trust is governed by a Board of Trustees comprised of Participating Employers selected in 
accordance with the Declaration of Trust who are the named fiduciaries of the Plan. 
 
WHEREAS, this Participation Agreement is hereby entered into by and between the Trust and 
Participating Employer. Therefore, in consideration of the mutual promises contained herein, the parties 
agree as follows: 
  

  



 

 

1. DEFINITIONS 

In this Agreement the terms below are defined as follows: 
 
1.01 BENEFIT PLAN: The term “Benefit Plan” shall mean the Western Growers Health Multiple 

Employer Welfare Arrangement sponsored by Western Growers Association. The Plan is an 
employee welfare benefit plan established for the primary purpose of offering group health 
benefits coverage to its sponsor’s members. The Benefit Plan is an organized arrangement of 
health and life coverage offered to one or more employers by the Trust as a program having its 
own Plan Document and Summary Plan Description as defined pursuant to ERISA. Benefit 
Plan coverage, limitations, and exclusions are contained in the Plan document and Summary 
Plan Descriptions. The Benefit Plan is also defined as a configuration of benefits that may be 
shared by multiple Participating Employers, which includes deductibles, out-of-pocket 
maximums, plan maximums, benefit maximums, exclusions and major medical percentiles. 
The Benefit Plan is comprised of employee welfare benefits provided by Western Growers 
Health through funding arrangements that are self-funded, partially self-funded or insured. 
 

1.02 CONTRIBUTION: The term “Contribution” shall mean the payments by Participating 
Employers to the Trust in order to provide Benefit Plan coverage for Participants and their 
eligible Dependents. Contributions to the Trust shall include membership dues to WGA and, if 
applicable, to other sponsoring organizations. Participating Employers who choose to pay their 
membership dues to WGA monthly shall have the dues listed on the Contribution report. 

 
1.03 COVERAGE: The term “Coverage” shall mean Benefit Plan coverage through the Trust on a 

twelve (12) month basis. Participating Employers pay Contributions in the amount applicable 
in order to secure Coverage. In keeping with its obligation to maintain a sound benefit program 
within the limits of the funds available to it, the Trust reserves the right, on a nondiscriminatory 
basis, following sixty (60) days written notice to the Participating Employer to cancel the 
Coverage (if warranted), increase or decrease benefits, change the Employer from one plan 
design to another, and/or change required Contributions. 
 

1.04 DEPENDENTS: The term “Dependents” shall mean eligible Dependents defined in detail 
within the Plan and SPD In general, they may include legally married spouses, children to age 
twenty-six (26), and registered and unregistered domestic partners. A Participating Employer 
may prohibit unregistered domestic partners’ eligibility by indicating this eligibility restriction 
on its GBA. 
 

1.05 DECLARATION OF TRUST: The term “Declaration of Trust” shall mean the instrument, 
including any amendments and modifications, drafted to create the Trust described herein 
and all previously adopted Declarations of Trust. 
 



 

 

1.06 ENROLLMENT CARDS: The term “Enrollment Card” shall mean the form, whether electronic 
or paper, that must be completed by prospective Participants to enroll in the Trust Benefit 
Plan. 
 

1.07 EMPLOYEE RETIREMENT INCOME SECURITY ACT: The term “Employee Retirement Income 
Security Act” (ERISA) shall mean that Act enacted by Congress in 1974 as amended. 
 

1.08 FULL-TIME EMPLOYEE: The term “Full-Time Employee” shall mean an employee who works an 
average of thirty (30) hours per week or one hundred thirty (130) hours per month or was hired 
for a position that is designated full-time. Employers using PPACA’s look back rules to identify 
full-time employees shall document their look back rules on the GBA or as an addendum to 
the GBA. 
 

1.09 FULL-TIME EQUIVALENT EMPLOYEE: The term “Full-time Equivalent Employee shall mean 
employees who are not employed as Full-Time Employees but whose hours are counted to 
determine whether or not an employer is large or small. 
 

1.10 GROUP HEALTH PLAN: The term “Group Health Plan” shall mean an employer sponsored 
employee welfare plan offered through the Trust covering at least two (2) Participants, where a 
bona fide employer-employee relationship exists 
 

1.11 LARGE EMPLOYER: The term “Large Employer” shall mean an employer that employs on 
average more than 100 Full-Time Employees and Full-time Equivalent Employees during the 
prior calendar year. If an employer was not in existence in the prior calendar year, the 
determination of whether the employer is large or small shall be based on the average number 
of employees that it is reasonably expected to employ in the current calendar year. 
 

1.12 MULTIPLE EMPLOYER WELFARE ARRANGEMENT: The term “Multiple Employer Welfare 
Arrangement” shall mean that term as defined by ERISA §3(40)(A) and governed by any state 
where the Trust is granted and maintains a Certificate of Authority. 
 

1.13 PARTICIPATING EMPLOYER: The term “Participating Employer” shall mean an employer that 
sponsors an employee health benefit plan with at least two (2) enrolled Participants, is 
affiliated with Ag, and has been approved for WGA membership as defined in WGA’s Bylaws. 
Participating Employers must remain members in good standing with Western Growers to 
continue to participate in the Trust. Termination of membership in Western Growers shall 
terminate participation in the Trust. Participating Employer also refers to the entity referenced 
in the first paragraph of this Agreement and described on the signature page. 
 

1.14 PARTICIPANT: The term “Participant” shall mean a Coverage eligible employee who is actively 
at work for at least twenty (20) hours per week, and eligible Dependents as defined under the 
Plan or SPD. The Participant must be in a classification of employment that is reported on the 



 

 

Trust’s Group Benefit Application by the Participating Employer and accepted by the Trust. 
Part-time, temporary, and/or retired employees are not included unless listed in a separate 
classification on the Trust’s Group Benefit Application, approved by the Trust and enrolled in a 
benefit plan, which permits inclusion of such employees. Part-time, temporary and/or retired 
employees may qualify as Participants even where working fewer than twenty (20) hours per 
week as long as these classifications and expected hours of work are explicitly described on 
the Group Benefit Application and approved by the Trust. 
 
Employees who are not actively at work due to being on disability leave or workers’ 
compensation leave are eligible for Coverage for the duration indicated on the GBA but in 
no event longer than 180 days. 
 
The Participant will become covered for benefits under the plan the first day of the calendar 
month following the waiting period required by the Participating Employer and memorialized 
on the Group Benefit Application. Please note, waiting periods must be expressly described on 
the GBA. In the event of disability, the Participant or eligible dependent shall be subject to 
other eligibility qualifications or limitations as described in the SPD. An owner may also be a 
Participant if he or she actively works for his or her company, provides Coverage to another 
employee other than the owner’s spouse and is approved by the Trust prior to enrollment.  
 

1.15 SERVICE FEE: Participating Employers also agree that 0.5% of the Contribution, a Service Fee, 
shall go direct- ly to WGA. This fee is not to be paid out of Trust assets but is to be paid solely 
by the employer. In return for the Service Fee, WGA helps support its members through public 
policy advocacy at both the federal and state levels; undertakes scientific and technological 
research and innovation; provides essential business services; and supports association 
administration (including salaries and benefits, and miscellaneous expenses). The Service Fee 
shall be itemized on the monthly contribution report and/or invoice received by Participating 
Employers. 
 

1.16 SMALL EMPLOYER: The term “Small Employer” shall mean an employer that employs on 
average at least two but no more than 100 Full-Time Employees and full-time equivalents 
during the prior calendar year. 
 

1.17 SUMMARY OF BENEFITS AND COVERAGE: The term “Summary of Benefits and Coverage” or 
“SBC” shall mean the document defined under federal law that insurers and group health 
plans are required to give to enrollees to provide them with a concise statement detailing 
health plan benefits and coverage. 
 

1.18 SUMMARY PLAN DESCRIPTION or SPD: The term “Summary Plan Description” or “SPD” shall 
mean a summary of the material provisions of the Plan document. The SPD provides 
information about eligibility, covered services, exclusions, and important ERISA disclosures. 



 

 

2. PLAN ADMINISTRATION 

2.01 LEGAL COMPLIANCE: The Trust shall comply with the applicable laws and regulations that 
govern self-insured MEWAs. This shall include ensuring: (1) adequate reserve and surplus 
levels; (2) suitable stop-loss insurance coverage; (3) appropriate Benefit Plan design; (4) timely 
claims processing, and (5) proper notification regarding benefit determinations.  
 

2.02 ENROLLMENT: The Trust or its agent shall provide the Participating Employer with the 
necessary documentation to enroll in the Benefit Plan. This shall include, but not necessarily 
be limited to, a GBA, Enrollment Cards, and health care identification cards. 
 

2.03 REPORTING: The Coverage offered through the Trust is considered to be provided under an 
employee welfare benefit plan as defined in ERISA Section 3(1). This employee welfare benefit 
plan is maintained by a group or association of employers as defined in ERISA Section 3(5). 
The Trust shall be responsible for preparing and filing its applicable Form 5500 and Form M-1. 
The Trust shall also comply with ERISA’s MEWA notice requirements. 
 

2.04 ERISA DOCUMENTATION: The Trust shall provide Summary Plan Descriptions to Participating 
Employers for distribution to Participants. The Trust shall provide to Participants: Summary of 
Benefits and Coverage, summary of material modifications, and a summary annual report in 
compliance with ERISA’s mandated timeframes. 
 

2.05 RECORDKEEPING AND AUDIT: The Trust shall keep true and accurate books of account and 
records of its transactions that shall be audited annually by an independent public accountant 
or certified public accountant. 

3. PARTICIPATING EMPLOYER RESPONSIBIILITIES 

3.01 COMPLIANCE WITH GOVERNING DOCUMENTS: The Participating Employer shall be bound 
by this Participation Agreement, the GBA and its defined eligibility provisions, the Declaration 
of Trust, Plan Document, Enrollment Cards, SPD(s), and WGA’s Bylaws. Failure to comply with 
governing documents or failure to comply with a request for information from the Trust can 
result in denial of an application, denial of Group Health Benefits, termination of Coverage, 
and/or legal action. False, fraudulent or intentionally misleading information shall also result 
in denial of an application, denial of Group Health Benefits, termination of Coverage and/or 
legal action. 
 

3.02 PARTICIPATION REQUIREMENTS: The Participating Employer shall maintain minimum 
participation and Contribution levels during the twelve (12) month plan year term as indicated 
on a Participating Employer’s GBA and notify the Trust within ten (10) business days if 
participation levels fall beneath minimum levels. Failure to comply with agreed upon 



 

 

participation requirements may result in coverage non-renewal for Small Employers, written 
notice of which will be provided sixty (60) days prior to end of the twelve (12) month plan year 
term indicated on the GBA. For Small Employers, the Trust requires seventy percent (70%) of 
eligible Full-Time Employees to be enrolled in a Participating Employer’s health benefit plan. 
For Large Employers, the Trust recommends seventy percent (70%) of eligible Full-Time 
Employees to be enrolled in a Participating Employer’s health benefit plan to guard against 
adverse selection and allow the Trust to provide competitive pricing. Small Employers that 
cannot meet this requirement will be given a special enrollment opportunity during November 
15 – December 15 (for a January 1st effective date) of each year in accordance with PPACA’s 
guaranteed availability rules. To calculate employee participation, take the total number of 
employees including owners. Next, subtract the number of employees with the following 
acceptable waivers: 
 
3.02.1 Employees covered by Medicare/Medicaid; 
3.02.2 Employees covered military coverage; 
3.02.3 Employees covered as a dependent on a spouse’s employer sponsored health benefit 
plan; 
3.02.4 Employees covered as a dependent on a parent’s employer sponsored health benefit 
plan; 
 
The resulting number is the total number of eligible employees. Next, subtract the number of 
employees who are not participating due to other reasons, for example, employees who 
simply do not want Coverage or who wish to remain on an individual plan. The result is the 
total number of eligible enrolling employees. Last, divide the number of eligible enrolling 
employees by the number of eligible employees. The resulting percentage is the group’s 
participation rate.Upon the Trust’s request, the Participating Employer shall provide written 
proof of the acceptable waivers described above. 
 

3.03 GROUP BENEFIT APPLICATION: Participating Employers are required to execute a GBA, 
which contains essential terms related to a Participating Employer’s Coverage. Coverage will 
not be effective until a complete application is received, executed and accepted. Approval or 
denial of this Coverage will be determined by the Trust, with such approval not to be 
unreasonably withheld or delayed. In no event shall the Trust have any liability to the applicant 
if the GBA is not approved, except for the obligation to return the money submitted with the 
GBA. Coverage does not begin until the GBA is approved by the Underwriting Department of 
the Trust. 
 

3.04 DUTY TO UPDATE INFORMATION: In order for the Trust to properly administer Group Health 
Plans, Participating Employers must submit timely, accurate information related to eligibility 
changes. This information includes notifying the Trust about new employees or Dependents, 
changes in plans, terminations, address changes, leaves of absence, Medicaid and Medicare 
eligibility and individuals turning age 65. Participating Employers are also required to provide 



 

 

relevant information about themselves that are relevant to Coverage including but not 
necessarily limited to: change in company ownership, address change, merger or acquisition, 
or change in number of employees when the employee count may modify the Participating 
Employer’s COBRA, Cal-COBRA or Medicare payee status. Participating Employers are 
required to provide information about these changes within thirty (30) days. 
 

3.05 COBRA/HIPAA STIPULATION: If the Participating Employer has an average of twenty (20) 
employees or more per month (in California and Arizona an employer qualifies for mini-COBRA 
if it has at least two (2) but no more than 19 employees) it is agreed that each participating 
employee and eligible Dependents will be advised by the Participating Employer of the right to 
self-pay continuation coverage on the occurrence of a qualifying event. The provisions that 
must be followed and the proper filing forms for COBRA continuation coverage are available 
upon request from the Trust. The right of employees to continue benefits under COBRA at their 
own expense is only triggered when a qualifying event occurs. Termination of the Group Health 
Plan is not a  qualifying event. The Participating Employer is responsible for complying with all 
applicable laws (e.g. COBRA, Cal-COBRA, mini-COBRA, and HIPAA) wherein the Participating 
Employer must provide notice to the Trust and/ or the Participant and eligible Dependents 
regarding the right to continuation coverage and special enrollment. 
 

3.06 OTHER PLANS: The Participating Employer is responsible for any and all legal compliance 
obligations relating to its sponsorship of employee welfare benefit plans (e.g., cafeteria plans, 
dental and vision benefits, dependent care, health flexible spending accounts, short or long 
term disability plans, and group life insurance plans) outside of the Trust. 

4. FEES AND EXPENSES; BILLING AND PAYMENT TERMS 

4.01 BILLING, LATE FEES, SUSPENSION AND TERMINATION OF COVERAGE, REINSTATEMENT: 
Participating Employer Contributions are due on the first day of the month to which the 
Contribution is to be applied. Coverage is not in effect until the Contributions are received. 
Contributions received after the first are late. When Contributions are late, the Trust shall 
suspend eligibility of Participating Employer’s Participants. Contributions received on or after 
the 21st day of the month are considered delinquent. A Contribution that is received at the 
Trust’s lockbox on or after the 21st day of the coverage month to which the Contribution is to 
be applied will be assessed a delinquency late payment fee equivalent to two percent (2%) of 
the monthly Contribution, or $100, whichever is greater. Contributions received 60 days after 
the due date may not be accepted and the Participating Employer may be terminated at the 
Trust’s discretion. The Participating Employer is responsible for notifying his or her Participants 
of the termination. After termination, if the Participating Employer requests reinstatement and 
reinstatement is granted, the Employer will be assessed a $300 administrative processing 
charge. 
 



 

 

4.02 RETURNED CHECKS: If the Participating Employer’s Contribution check is returned due to 
non-sufficient funds or closed account, a service fee of $100 will be assessed. If two checks 
are returned for insufficient funds or closed account, the Trust may terminate Coverage by 
providing written notice of termination. 
 

4.03 PARTICIPANT CONTRIBUTIONS: Contributions for Participants must be made consecutively 
for each month of eligibility. Each Participant must be listed, and the applicable Contribution 
paid, on each month’s Contribution report. It is the Participating Employer’s responsibility to 
submit timely changes in Participant enrollment as defined in the Plan Document or SPD to 
the Trust to ensure compliance with this agreement and the GBA. The Trust may refuse to 
accept the late enrollment of and late Contributions for Participants omitted from the regular 
Contribution report. Furthermore, subject to Trust approval, refunds for adjustments in 
Contribution due to Participating Employer’s error or omission may only be made for a 
maximum of 60 days. Note, the Trust does not allow rescissions of coverage (unlawful 
retroactive termination of coverage). 
 

4.04 COLLECTION COSTS: Participating Employer shall reimburse the Trust for all costs incurred to 
collect any late payments and associated late penalties including, without limitation, 
attorneys’ fees. 

5. TERM AND TERMINATION 

5.01 TERM: The term of this Agreement (“Term”) will commence as of the Effective Date and will 
continue for a period of 12 months. It is the intent of the Parties that the Effective Date shall 
also be the effective date of Coverage. This is dependent on timely receipt of Contribution. If 
Contribution is not received timely the effective date of Coverage shall be separately specified 
by the Trust. The Term will automatically renew for successive 12 month terms (each a 
“Renewal Term”) absent written notice of termination provided to the Trust 30 days prior to the 
current Term’s expiration. This Agreement may be terminated earlier in accordance with the 
remainder of this Section 5. 
 

5.02 TERMINATION 
 

5.02.1 FOR CAUSE: 
 
5.02.1.1 NONPAYMENT: The Trust may terminate this Agreement due to Participating 
Employers failure to pay Contribution when due. Contributions are due on the first of the 
month. Contributions received on or after the 21st of the month are subject to a delinquency 
late payment fee. Contributions received 60 days late may be rejected by the Trust and the 
Participating Employer terminated for cause. The Trust also may terminate a Participating 



 

 

Employer whose Contribution check is returned twice due to non-sufficient funds 
 
5.02.1.2 BREACH: The Trust may terminate this Agreement by providing the Participating 
Employer written notice of a material, substantial and continuing breach of this Agreement. If 
the breach is not cured within 30 days from the date such notice was sent, this Agreement 
may be terminated at the Trust’s option. 
 
5.02.1.3 FRAUD OR MISPRESENTATION: The Trust may terminate this Agreement due to 
Participating Employer’s fraud or misrepresentation with respect to Participants’ eligibility for 
Coverage. 
 
5.02.1.4 NONCOMPLIANCE WITH THIS AGREEMENT OR PARTICIPATION REQUIREMENTS: 
The Trust may terminate this Agreement at renewal (non-renew the Participating Employer) if 
the Participating Employer is out of compliance with the participation requirements described 
at Section 3.02 or otherwise fails to comply with the terms and conditions of this Agreement. 
 
5.02.2 VOLUNTARY: Prior to a Renewal Term, the Participating Employer may voluntarily 
terminate this Agreement by sending the Trust 30 days’ advance written notice of its intent to 
terminate. Improper or untimely notice will result in the Participating Employer’s responsibility 
for all claims paid by the Trust on behalf of their Participants and their eligible Dependents that 
were incurred by the Trust due to the untimely termination notice. The Participating Employer 
shall indemnify the Trust in the event of a legal action by a Participant(s) resulting from the 
Participating Employer’s failure to abide by this clause. 
 
5.02.3 INSOLVENCY, BANKRUPTCY, ASSIGNMENT FOR BENEFIT OF CREDITORS: The 
Trust may terminate this Agreement upon its insolvency or the Participating Employer’s 
insolvency or inability to pay its debts generally as they become due. This includes, but is not 
necessarily limited to, the Participating Employer’s dissolution, filing for bankruptcy protection 
or making an assignment for the benefit of creditors. 

6. INDEMNIFICATION 

6.01 INDEMNIFICATION: The Participating Employer agrees to indemnify, defend, protect and hold 
harmless Western Growers, the Trust, the Trustees and their officers, employees and agents 
(collectively referred to as “indemnities”) from and against any and all costs, claims, demands, 
liabilities, losses, sanctions, taxes, penalties, and all other damages (including without limitation, 
reasonable legal fees incurred in connection therewith and in seeking indemnification thereof) 
otherwise paid or required to be paid by the indemnities and arising out of or caused by any acts 
or omissions of the Participating Employer, its employees, officers, agents or representatives in 
connection with the Participating Employer’s duties and responsibilities under the Participation 
Agreement, the Trust’s documents as described in this Agreement, and arising under applicable 



 

 

federal and state law. In addition to or in lieu of the remedies provided for the indemnities herein, 
the Trust shall discontinue providing any and all benefits for the Participating Employer’s 
employees and Dependents, or former employees and Dependents, if the Participating Employer 
fails to comply with the requirements of the Trust documents.  

7. AUDIT 

7.01 AUDIT RIGHTS: The Trust reserves the right to inspect payroll records, personnel records, and any 
other records of the Employer pertaining to Participant, Dependent, and Participating Employer 
eligibility for Coverage.  
The Trust shall also have the right to inspect all pertinent records of the Participating Employer 
relating to the provisions of the Declaration of Trust. 

8. WARRANTIES 

8.01 NO BREACH: The Trust and the Participating Employer each represents and warrants to the other 
that neither the execution of this Agreement nor the performance of its obligations hereunder will 
result in any breach or default under its articles, bylaws, or other organizational documents, or 
under any agreement or other legally binding instrument, license or permit to which it is a party or 
by which it may be bound. 
 

8.02 AUTHORITY: The Parties each represent and warrant to the other that it has the full rights, power 
and authority to enter into, execute, deliver and perform this Agreement, and that in performing 
any obligations or carrying out any activities hereunder, each of them will comply with all 
applicable, rules, regulations and laws 

9. MISCELLANEOUS TERMS 

9.01 AMENDMENT AND WAIVER: This Agreement may only be amended, modified or supplemented 
by an agreement in writing signed by each party hereto, or as otherwise permitted by this 
Agreement. No waiver by the Trust of the provisions hereof shall be effective unless explicitly set 
forth in writing and signed by the Trust. Except as otherwise set forth in this Agreement, no failure 
to exercise, or delay in exercising, any of the Trust’s rights, remedy, power or privilege arising from 
this Agreement shall operate or be construed as a waiver thereof; nor shall any single or partial 
exercise of any right, remedy, power or privilege hereunder preclude any other or further exercise 
thereof or the exercise of any other right, remedy, power or privilege. 
 

9.02 COUNTERPARTS: This Agreement may be executed in counterparts, each of which shall be 
deemed an original, but all of which together shall be deemed to be one and the same agreement. 
A signed copy of this Agreement delivered by facsimile, e-mail or other means of electronic 



 

 

transmission shall be deemed to have the same legal effect as delivery of an original signed copy 
of this Agreement. 
 

9.03 ENFORCEMENT: If any term or provision of this Agreement is invalid, illegal or unenforceable in 
any jurisdiction, such invalidity, illegality or unenforceability shall not affect any other term or 
provision of this Agreement or invalidate or render unenforceable such term or provision in any 
other jurisdiction. Upon such determination that any term or other provision is invalid, illegal or 
unenforceable, the parties hereto shall negotiate in good faith to modify this Agreement so as to 
effect the original intent of the parties as closely as possible in a mutually acceptable manner in 
order that the transactions contemplated hereby be consummated as originally contemplated to 
the greatest extent possible. 
 

9.04 NONDISCRIMINATION: The Trust does not perform nondiscrimination testing. The Trust makes 
available all of its health benefits plans to every Participating Employer to select appropriate 
levels of coverage for its Participants. The Trust recommends that Participating Employers ensure 
they are offering benefits in accordance with the nondiscrimination benefits and eligibility 
requirements of the Internal Revenue Code. 
 

9.05 CHOICE OF LAW, ARBITRATION, AND VENUE: This Agreement shall be governed by and 
construed in accordance with ERISA and, to the extent consistent with and not preempted by 
ERISA, the internal laws of the State of California without giving effect to any choice or conflict of 
law provision or rule (whether of the State of California or any other jurisdiction) that would cause 
the application of laws of any jurisdiction other than those of the State of California. The Parties 
shall attempt to resolve any dispute or claim arising out of the interpretation of or performance 
under this Agreement through informal discussions. Any and all disputes, controversies or claims 
(including without limitation tort claims, requests for provisional remedies or other interim relief 
and issues as to arbitrability of any matter) arising out of, in connection with, or relating to this 
Agreement, or the breach thereof, that cannot be settled through informal discussions shall be 
settled by confidential arbitration administered by the American Health Lawyers Association 
arbitration services (“AHLA”) pursuant to its arbitration rules and procedures; provided, however, 
that the provisions contained in this Agreement shall govern over any conflicting rules that may 
now or hereafter be contained in the AHLA rules. The Parties agree that the Expedited Review set 
forth in the AHLA rules of procedure shall be employed. The arbitration shall be held in Orange 
County, California before a single arbitrator and commence within 60 days of the appointment of 
the arbitrator. The arbitrator shall render a confidential award no later than 10 days after the 
conclusion of such hearing, unless otherwise mutually agreed in writing by the Parties. The 
expenses of the arbitration, including reasonable attorney’s fees, will be paid for by the Party (or 
split by the parties) against whom the award of the arbitrator is rendered, and the arbitrator will be 
authorized to determine the identity of the Party (or parties) against whom the award of the 
arbitrator is rendered. The award of the arbitrator will be final and binding on the Parties, and 
judgment upon such award may be entered in any court having jurisdiction thereof. The arbitration 
proceeding provided for herein is a private proceeding and no party shall disclose or publicize the 



 

 

decision of the arbitrator other than as required by law. The arbitrator will not have the power to 
alter, amend, or otherwise affect the terms of the dispute resolution provisions set forth in this 
section or any other provisions contained in this Agreement. 
 

9.06 JURY TRIAL WAIVER: Each Party irrevocably and unconditionally waives any right it may have to a 
trial by jury in respect of any legal action arising out of or relating to this Agreement or the 
transactions contemplated hereby. 
 

9.07 NOTICE: All notices, requests, consents, claims, demands, waivers and other communications 
hereunder shall be in writing and shall be deemed to have been given (a) when delivered by hand 
(with written confirmation of receipt); (b) when received by the addressee if sent by a nationally 
recognized overnight courier (receipt requested); (c) on the date sent by facsimile (with 
confirmation of transmission) if sent during normal business hours of the recipient, and on the 
next Business Day if sent after normal business hours of the recipient; (d) if sent by email, on the 
date that the recipient acknowledges receipt of the same via reply email; or (e) on the third day 
after the date mailed, by certified or registered mail, return receipt requested, postage prepaid. 
Such communications must be sent to the respective parties at the addresses indicated below or 
at such other address for a party as shall be specified in a notice given in accordance with this 
Section 9.07. 
 
If to the Trust:  
Western Growers Health  
6501 Irvine Center Drive, Suite 100  
Irvine, CA 92618  
Attn: Legal Department – General Counsel If to Participating Employer:  
See contact information and mailing address on signature page. 

  
 
9.08 PLAN BENEFIT SELECTION AND CHANGES: Participants shall be given 60 days’ advance notice 

prior to a mid-year plan benefit change that affects the content of the Summary of Benefits and 
Coverage. A Participating Employer may make changes at its plan anniversary without 60 days’ 
notice to its Participants. The Trust, however, requires that benefit plan selections be approved in 
writing by the Trust and that all changes to the plans must be in writing from the Participating 
Employer, received and approved by the Trust thirty (30) days prior to the effective date of the 
change. 
 

9.09 ENTIRE AGREEMENT: This Agreement together with all supporting documents as described at 
Section 3.01 constitute the full and complete Agreement between the Trust and the Participating 
Employer, and may not be revised, amended, or modified in any way without written notice from 
the Trust.  

  



 

 

IN WITNESS WHEREOF, the parties hereto have executed this Agreement as of the date first above 
written. 
 
WESTERN GROWERS HEALTH 
 
 
 
By: __________________________________________________ 
Name: Steve Mangapit 
Title: Chief Operating Officer  
PARTICIPATING EMPLOYER 
 
 
 
By: __________________________________________________ 
Signature of Authorized Individual 
 
 
 
Name: _______________________________________________   
Printed Name 
 
 
Title: _________________________________________________ 
 
      
  
____________________________ 
Full legal name of Entity  
(e.g.: Acme, Inc.) 
Mailing Address for Notice 

____________________________ 
State of Formation California 
  
 

____________________________ 
Employer Identification 
Number 12-3456789) 
  

 
 
 ______________________________________________________________________________ 
Street address 
 
______________________________________________________________________________ 
City, State, Zip code 
 
______________________________________________________________________________ 
Attn.: Name/Title 


